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STATEMENT 


At  the  session  of  tlie  Legislature  held  last  year,  an  act 
was  passed,  authoriziiig  any  rail-road  Corporation  in  this 
state  to  subscribe  for,  and  hold  stock  in  the  Great  West- 
em  Eail-Koad,  Canada  West,  or  to  loan  its  credit  to  that 
Corporation,  to  an  amount  eq^ual  to  5  per  cent,  upon  its 
capital  stock,  upon  first  procuring  the  assent  in  writing 
of  parties  owning  or  representing  two-thirds  in  amount  of 
the  capital. 

Under  this  authority  the  rail-road  Companies  whose 
lines  extend  from  Albany  to  Eochester,  have  determined 
to  take  stock  in  the  proposed  Canada  Eood,  and  are  about 
proceeding  to  make  the  subscriptions,  notwithstanding  the 
well-known  opposition  of  a  portion  of  the  Directors,  and 
of  a  large  and  respectable  minority  of  the  stockholders 
of  the  various  companies. 

Many  of  these  stockholders,  verbally  and  in  writing,  have 
objected  to  their  property  being  thus  appropriated,  and 
have  expressly  dissented  from  the  proposed  subscription, 
it  being  calculated  to  impair  the  value  of  their  investment ; 
and  they  deny  that  any  majority  of  the  Directors,  or  any 
majority  of  the  stockholders  have  authority  to  divert  any 
portion  of  the  funds  or  earnings  of  these  Companies  to  a 
speculation  in  Canada,  without  the  consent  of  all  the  stock- 
holders ;  and  they  hold  that  the  Legislature  could  not  consti- 
tutionally confer  any  such  authority. 

A  similar  question  has  recently  arisen  in  Yermont.  The 
Rutland  and  Burlington  Eail-Road  Company,  origmally  in- 
corporated to  build  a  road  between  two  specified  points, 


obtained  an  amendment  of  their  Charter,  permitting  them 
to  extend  their  road  30  miles  further.  A  majority  of  the 
Du-ectors,  and  a  majority  of  the  stockholders  consented  to 
accept  the  amendment,  and  the  Company  proceeded  to 
construct  the  road;  but  a  stockholder,  who  dissented 
from  the  arrangement,  filed  his  bill  in  the  Court  of 
Chancery  of  Yermont  for  an  injunction  restraining  the 
Corporation  from  applying  its  funds,  or  pledging  its  credit 
fo^  the  purpose  of  constructing  the  road. 

The  court,  after  hearing  the  cause  twice  argued,  in  an 
able  and  elaborate  opinion  which  is  herewith  published, 
sustained  the  bill,  and  allowed  the  injunction  restraining 
the  Corporation  from  apply mg  any  of  its  funds,  or  any  of 
the  income  from  its  present  road,  either  directly  or  indi- 
rectly, to  building  such  extension,  or  pledging  its  credit 

for  that  pm-pose. 

The  Court  held  that  any  law  of  the  Legislature  whereby 
permission  was  granted  to  the  Corporation  to  apply  its 
funds  or  income,  or  pledge  its  credit  for  that  purpose,  and 
thereby  to  bind  the  stockholders  who  dissented  from  it, 
yrouidhQ  uncon^ti^tio7ial   The  Court  say 

«  The  act  is  not  mandatory ;  and  there  is,  in  fact,  an  im- 
plied condition  annexed  to  it,  that  it  is  to  be  accepted  by 
all  whose  individual  and  corporate  interests  are  to  be  af- 
fected by  it,  before  it  shall  become  operative.  But  suppose 
this  act  had  been  mandatory  upon  the  Corporation  and  the 
several  stockholders,  to  build  this  extension  in  the  road 
within  three  years,  would  not  all  cry  out  against  its  pal- 
pable injustice  2  Suppose,  instead  of  this,  the  Legislature 
had  left  it  optional  with  the  Corporation  to  accept  or  re- 
ject the  act  of  1850,  and  had  provided,  in  the  case  of  the 
acceptance  of  the  amendment  by  the  Corporation,  it  should 
bind  the  corporators  who  dissented  from  it,  or  did  not  as- 
sent to  it,  and  this,  too,  in  their  individual  rights ;  would 
there  not  be  the  same  reason  to  cry  out  against  it «  Would 
it  not,  by  its  carrying  a  stockholder  into  an  enterprise 
which'  he  had  never  consented  to,  and  changing  the  prin- 
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ciples  of  liability  between  the  Corporation  and  the  individ- 
ual corporator,  from  what  they  were  under  the  original 
compact,  impair  and  disturb  vested  rights  under  it?  1 
have  no  hesitation  in  saying,  that,  in  my  opinion,  it  would 

be  beyond  the  pale  of  the  constitutional  authority  of  the 
Legislature." 

This  opinion  is  conclusively  sustained,  both  upon  principle 
and  authority,  and  it  is  worthy  of  the  careftd  consideration 
of  all  who  have  investments  depending  for  their  value  upon 
the  laws,  and  their  faithful  administration. 

Some  of  the  stockholders  in  the  Eail-Eoad  Corporations 
in  question,  have  been  compelled  to  resort  to  the  Courts  of 
this  state  for  protection,  and  have  obtained  injunctions  pro- 
hibiting the  Rail-Eoad  Company  from  making  the  subscri]> 
tions  to  the  Canada  Eoad.  The  kw  permitting  these  Cor- 
porations to  engage  in  that  enterprise,  and  thereby  to  bind 
stockholders  who  object  to  it,  is  so  clearly  unjust,  that  it 
would  seem  to  be  the  duty  of  the  Legislature  to  repeal  it,  or 
so  to  modify  it  as  to  protect  the  rights  of  every  stockholder, 
and  relieve  them  from  the  necessity  and  expense  of  a  resort 
to  the  legal  tribunals. 

Some  articles  which  appeared  in  the  public  prints  on 
this  subject  last  season,  are  herewith  republished. 

JVew-  York,  February,  1852. 


BYEON  STEYENS 


va. 

THE  RUTLAND  AND  BURLINGTON  RAII^ROAD 

COMPANY  AND  OTHEBfi. 


Tbdb  is  a  bill  preferred  before  the  Chancellor  <^  the  third 
Judicial  Circuit,  of  the  state  of  Yermont,  against  the  Rut- 
land and  Burlington  Eail-Road  Company  Mid  tiiree  of  its 
Directors,  by  a  stockholder  in  the  Company;  the  object 
of  which  is  to  obtain  an  injunction  against  the  defendants, 
regtraiiuiig  ihsm  &om  applying  the  foada  <^  the  Oorporft- 
tion,  or  pledging  its  credit,  for  the  purpose  of  constructing 
a  nil^oad  iiom  Biu^gton,  in  the  oonnty  <^  Chittenden, 
to  Swanton,  in  the  county  of  Frauldin. 

It  appears  that  the  Legislature  of  this  state,  at  their 
session,  in  1843,  granted  a  Charter  of  Licorporaticm  to 
divers  individuals,  and  to  their  successors,  for  the  purpose 
of  building  a  nukroad  &oni  some  point  to  Burlington, 
dirongh  the  counties  of  Addison,  Rutland  and  Windsor  or 
Windham,  to  some  point  <hi  the  west  bank  of  the  0<mnecl»> 
cut  River,  under  the  name  of  the  Champlain  and  Connecti- 
ent  RiTer  Rail-Road  Company.  This  name  was  snbise^ 
quently  changed  by  the  Legislature  to  the  Rutland  and 
Burlington  Rail-Road  Company.  The  Charter,  among 
other  things,  provides  that  the  capital  stock  of  the  Compft* 
ny  shall  be  one  million  of  dollars,  with  the  right  in  the 
Corporation  to  inereaBe  it  to  an  amoont  sufficient  to  oc»n* 
pl^  said  road,  and  furnish  all  necessary  apparatus  for 
ecmveyance.  The  Company,  after  having  procured  some 
minor  amendments  to  the  Charter,  which  it  is  not  necessa- 
ry to  notice,  caused  the  books  to  be  opened,  the  stock  to  be 
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taken,  and  organized  in  due  time,  undw  the  law,  and  tavc 
eaused  the  road  to  be  constructed,  and  it  has  for  some  tim& 
been  in  successful  operation.    The  plaintiff,  upon  opening- 
the  books,  subscribed  for  five  shares  of  the  capital  stock,  ha& 
regularly  paid  his  subscription,  each  share  being  one  hun- 
dred dollars,  and  he  has  ever  since  been  the  owner  of  said 
shares.   After  this  road  was  constructed,  and  while  in 
operation,  the  Legislature  of  this  state  passed  an  adjditionai 
act  to  authorize  this  Corporatioia  to  extend  their  rail-road^ 
at  any  time  within  three  years,  from  Burlington  to  Swan- 
ton,  in  the  county  of  Pranklin,  it  being  a  distance  of  about 
tiiirty  miles.    This  additional  act  also  provides,  that  the 
OoFpcMNition,  in  the  eonstmction  c^this  extension,  shall  have 
all  the  rights  and  privileges,  and  be  subject  to  all  the  lia- 
^ities  contamed  in  the  original  Oharter,  and  the  previous 
supplementary  acts.   The  orator  then  proceeds  to  allege; 
that  the  IXrectors,  who  «te  made  parties  to  this  bill,  and 
without  authority  from  the  Board  of  Dkectors,  or  from  the 
Corporation,  and  without  any  previous  notice,  and  in  bad 
Mth,  and  for  the  purpose  (rf  prejudicing  the  interest  of  the 
shareliolders,  procured  the  Legislature  to  pass  this  addi- 
tional act  of  1860,  and  have  eaused  it  to  be  accepted  by  the 
Board  of  Directors ;  and  that  the  Directors  have  caused  a 
meeting  of  the  sto^olders  to^  be  called,  to  see  if  they  will 
accept  of  this  act  as  an  amendment  of  their  Charter  ;  and 
l^at  they  threaten,  if  this  act  shall  be  accepted  by  a  ma>- 
jority  of  the  Corporation,  that  they  will  proceed  immediate- 
ly in  the  construction  of  this  extension,  sod  for  tiiat  pur- 
pose will  apply  the  funds  and  pecuniary  resources  of  ther 
Corporation,  and  j)ledge  its  credit,  to  whatever  extent  they 
^all  find  it  necessary,  to  effect  the  object ;  and  this,  too,  with- 
out the  consent  and  against  the  will  of  the  minority  of  the 
stockholders,  and  partici^ly  of  the  orator,  who  aUeget^ 
that  he  has  not  and  will  not  consent  to  accept  of  said  act  of 
1860,  and  constoict  said  ext^on,  and  that  he  has,  ever 
since  the  passage  of  the  act,  req^uested  the  defendants  to.  de- 
sist from  the  same* 
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These  are  the  material  facts  stated  in  the  bill,  which  has 
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on  the  other  side,  and  no  applicaition  for  a  delay  of  the 
hearing  for  the  purpose  of  answering  tiie  bOl ;  and  since  it 
has  been  pending  before  the  Chancellor,  it  appears  the  Cor- 
poration, at  a  meeting  previously  called  for  that  purpose, 
have  voted  to  accept  of  the  act  of  1850  as  an  amendment 
of  their  Charter. 

The  question  is,  can  the  orator,  upon  such  a  state  of  £act8, 
claim,  at  the  hands  of  the  Chancellor,  his  injunction  ? 

It  is  an  admitted  principle,  that  in  partnerships  and  joint 
stock  associations,  they  cannot,  by  a  vote  of  the  majurityy 
change  or  alter  their  fundamental  articles  of  eopartnership 
or  association,  against  the  will  of  the  minority,  however 
small,  imless  there  is  an  express  or  implied  provision  in  the 
articles  themselves,  that  they  may  do  it.  It  is  equally  well 
settied,  that  a  Court  of  Chancery  will,  upon  the  appHcation 
of  an  individual  member  of  a  partnership  or  joint  stock  as- 
sociation, restrain,  by  injunction,  the  majority  from  using 
the  funds  or  pledging  the  credit  of  the  partnership  or  asso- 
ciation in  a  business  not  warranted,  and  not  within  the 
scope  of  their  fundamental  Nicies  of  agreement.  Courts 
of  equity  treat  such  proceedings  by  a  majority,  as  a  fraud 
upon  the  other  m^bers,  which  they  will  neither  sanetion 
or  permit.  To  prevent  the  commission  of  fraud,  by  in- 
junction, has  been  one  of  the  earliest  and  most  appropriate 
heads  of  equity  jurisdiction,  as  well  as  to  relieve  against  it, 
when  committed.  It  was  upon  tiiis  principle  that  Lord 
EMon,  when  High  Chancellor,  upon  the  application  of  a 
humble  individual  member  of  a  company  which  had  been 
organized  for  the  purpose  of  carrying  on  a  JFire  and  Life 
Insurance  business,  restrained  the  Company,  by  injunction,. 
Ixom  embarking  also  in  the  Marine  Insurance  busings,, 
though  the  applicant  had  paid  into  the  funds  of  the  Com- 
pany only  jgl^,  as  a  deposit  upon  fifteen  shares ;  and  the 
company  gotten  up  by  the  Eothschilds  of  England,  and 
composed  of  six  or  seven  hiondred  individuals,  with,  a  ca^i- 
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tal  af  five  miUions  sterling.  See  KatoBch  ys.  Lrviog  and 
4ltiiers,  G&U3  m  Fart^  Appendix,  p.  576.  The  same 
principle  was  applied  to  a  Corporation  by  the  Vice-Chaa^ 
cellor,  and  by  Lord  GbanceUor  Brougham,  in  the  case  of 
Ware  vs.  The  Grand  Junction  Water  Company,  2  Bus,  <St 
Jft^461.  S.  0.  Omd.  13  GKMep^  126.  The  Yice-Chan- 
cellor,  upon  the  application  of  a  single  shareholder,  re- 
strained the  Corporation  not  only  from  embarking  their 
fmids  and  credit  in  a  matter  beyond  the  provisions  of  their 
Charter,  bat  also  from  applying  to  Parliament  for  a  change  * 
in  the  Charter,  which  would  warrant  it.  The  change  de- 
sired to  be  made  in  that  case  was,  that  the  Company  might 
be  ^labled  to  get  their  supply  of  water  by  means  of  an 
aqueduct  from  the  river  Colne,  instead  of  the  river  Thames, 
as  authorized  to  do  under  tiieir  ot^inal  Charter.  Lord 
Brougham,  on  appeal,  dissolved  that  part  of  the  injunction, 
it  is  tame,  which  restrained  the  Company  from  applying  to 
Parliament  for  an  alteration  of  the  Charter  in  the  particular 
desired,  but  retained  the  residue  of  it  So  in  Cunliff  vs. 
The  Maoehester  and  JBoltou  Canal  Company,  13  Cond, 
Equity  Rep,  131,  n.,  the  Yice-Chancellor  restrained  the  Cor- 
poration, upon  the  aj^plicatioii  a  shareholder,  from  apply- 
ing to  Parliament  for  a  change  in  their  charter,  to  enable 
them  to  conv^  a  portion  of  tilieir  canal  into  a  railway,  and 
from  applying  any  of  the  corporate  funds  to  the  proposed 
object. 

It  was  well  conceded,  in  the  argument  on  the  defence,  that 
if  the  Corporation  had  been  about  to  proceed  to  a  construc- 
tion of  the  contemplated  ^tenuou  without  the  act  of  1850, 
it  would  have  been  a  proper  case  for  an  injunction.  The 
only  question  whi<^  eaa  be  open  to  debate  is,  as  to  what  shall 
be  the  effect  of  the  act  of  1850,  and  a  subsequent  adoption 
of  the  act  by  the  Corporation,  upon  the  individual  rights  of 
ft  shareholder,  who  does  not  assent  to  its  adoption?  If 
bound  by  it,  there  is  no  equity  in  this  bill.  It  is,  and  must 
be  admitted,  that  the  Legislature  have  no  constitutional 
power,  unless  it  be  reserved  in  the  |^t,  to  change  or  alter 
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an  act  of  incorporation  without  consent,  and  thereby  cast 
upon  the  Company  new  and  additional  obligations,  or  take 
from  them  rights  guarantied  under  the  original  Charter. 
And,  indeed,  this  the  Legislature  have  not  attempted  to  do. 
It  is  also  equally  true,  that  it  is  a  part  of  the  law  of  corpo- 
rations, that  they  act  according  to  the  voice  of  the  majority. 
But  it  is  to  be  remembered,  that  this  is  not  a  suit  in  which 
the  plaintiff  seeks  to  protect  himself  in  any  corporate  right, 
but  in  his  own  individual  right,  growing  out  of  the  fru^  of 
his  having  become  a  corporator,  by  his  subscription  and  its 
paym^t,  to  the  capital  stock  of  the  Company.  One  of  aa 
^•'ggi'egate  corporation  may  contract  with  the  Company,  as 
well  as  a  third  person ;  and  the  rights  of  the  individual  so 
contracting  are  no  more  distinct  and  independent  in  the 
one  case  than  in  the  other.  The  plaintiff,  by  his  subscript 
tion,  assumed  to  pay  to  the  Corporation,  and  only  for  the 
purpose  specified  in  the  Charter,  its  amount,  according  to 
the  assessments,  and  there  was  at  the  sune  time  a  trust 
Created,  and  an  implied  assumption  on  the  part  of  the  Cor- 
poration, to  apply  it  to  that  object  and  none  oth«.  The 
Corporation  also  assumed  upon  themselves  to  account  to 
this  corporator  for  bis  share  of  the  dividends,  when  this 
road  should  be  completed  and  put  in  operation ;  and  for 
his  share  of  capital  stock,  though  not  in  numero.  The 
Charter,  in  this  case,  gives  to  the  state  the  right  to  purchase 
out  the  road  of  the  Corporation,  after  a  given  number  of 
years,  upon  certain  terms  thierein  specified.  The  relation 
between  each  original  shareholder  and  the  Corporation  is 
&e  same.  The  obligation  of  the  contract  between  the  Le- 
gislature and  the  Corporation,  after  an  acceptance  of  the 
Charter,  is  no  more  sacred"  than  that_^which  is  created  be- 
tween the  Corporation  and  the  individual  corporator.  Does 
any  one  suppose  the  Legislatm-e  could,  without  the  consent 
of  parties,  absolve  a  corporator  from  liability  on  }m  sub- 
scription to  the  Corporation,  or  modify  it  ?  and  can  they  do 
the  reverse  of  it  ?  It  is  conceded  that  there  is  a  diss  of 
alterations  in  a  Charter  which  the  Corporation  may  obtslit 
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and  adopt,  that  would  not  so  essentially  change  the  con- 
tract as  to  absolve  the  corporator  from  his  subscriptioxi,  or 
give  him  a  right  to  complain  in  a  court  of  justice,  in  case 
he  had  previously  paid  it. 

When  the  object  of  the  modification  or  alteration  of  the 
Charter  is  auxiliary  to  the  original  object  of  it,  and  designed 
to  enable  the  Corporation  to  carry  into  execution  the  very 
purpose  of  the  original  grant,  with  more  facility  and  more 
beneficially  than  they  otherwise  could,  the  individual  cor- 
porator cannot  complain ;  and  I  should  apprehend  it  would 
make  no  difference  with  the  rights  of  a  Corporation  in 
such  a  case,  though  he  could  show  that  the  Charter,  as 
amended,  was  less  beneficial  to  the  corporators  than  the 
original  one  would  have  been.  The  ground  upon  w^hich 
such  amendments  bind  the  corporator,  I  deem  to  be  his  own 
consent.  When  he  becomes  a  corporator  by  his  signing 
for  a  portion  of  the  capital  stock,  he  in  effect  agrees  to  the 
by-laws,  rules  and  votes  of  the  Company,  and  there  is  an 
implied  assent,  on  his  part,  with  the  Corporation,  that  they 
may  apply  for,  and  adopt  such  amendments  as  are  within 
the  scope,  and  designed  to  promote  the  execution  of  the 
original  purpose;  and  he  signs,  and  the  Corporation  receives 
his  subscription,  subject  to  such  implied  contingency  ;  and 
if  we  regard  it  in  the  nature  of  a  license  only,  it  would  not 
alter  the  principle.  Both  parties  having  acted  upon  it,  it 
would  not  be  countermandable. 

But  suppose  the  object  of  the  alteration  is  fundamental 
change  in  the  original  purpose,  and  designed  to  superadd 
to  it  something  which  is  beyond  and  aside  of  it ;  does  the 
same  principle  apply  ?  In  the  case  of  The  Union  Lock  and 
Canal  Company  vs.  Towne,  1  JS',  H,  M&p,  44,  the  Company, 
under  an  act  of  the  Legislature  of  Il^Tew-Hampshire,  passed 
Dec.,  1808,  were  incorporated  for  the  pu/rjfxm  of  rendering 
the  Merrimack  river  navigable  from  ReecVs  Ferry,  to 
^moskeag  Falls;  and  in  this  Charter  the  Company  were 
authorized  to  purchase  and  hold  real  estate  not  exceeding 
six  acres,  and  to  exact  and  collect  toll  for  a  period  of  f^wtj 
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years  only,  at  a  rate  not  averaging  more  than  twelve  per 

cent,  per  annum  on  the  capital  stock  invested.  Li  June, 
3809,  (the  23d,)  the  Legislature  passed  an  additional  act. 
which  took  off  all  limitation  as  to  the  rate  of  toll  and  time 
of  its  duration,  and  authorized  the  Company  to  purchase 
and  hold  real  estate  not  exceeding  one  hundred  acres.  Li 
1812  the  Legislature  passed  another  act,  conferring  the 
right  upon  J.  L.  Sullivan  and  others,  to  lock  OromweU 
Falls^  on  the  same  river,  which  was  a  point  not  embraced 
within  the  termini  of  the  act  of  1808 ;  but  in  other  respects 
the  acts  were  similar;  and  in  this  act,  Sullivan  and  his 
associates  were  authorized  to  transfer  the  Charter  to  the 
Union  Lock  and  Canal  Company,  so  as  to  be  considered 
a  mere  addition  to  that  Charter.  It  was  transferred  and 
accepted  in  August,  1813.  The  act  of  June,  1809,  was 
passed  upon  the  petition  of  the  Corporation,  and  the  de- 
fendant became  a  member  of  the  Corporation  in  that  sum- 
mer; but  whether  before  or  after  the  23d  day  of  June, 
(the  day  of  its  passage,)  does  not  distinctly  appear ;  though 
the  court  say,  from  the  declaration,  it  appears  all  the  assess- 
ments were  made  after  that  date,  and  a  part  after  the  pas- 
sage of  the  act  of  1812,  and  the  acceptance  of  it.  It  be- 
came material  to  pass  upon  the  effect  of  both  acts.  The 
court,  in  a  w^ell  considered  opinion  given  by  Judge  Wood- 
bury, held  that  each  of  the  subsequent  statutes  created 
such  a  fundamental  change  in  the  original  Charter  as  to 
absolve  the  defendant  from  all  liability  for  assessments 
made  after  the  passage  of  the  additional  acts,  there  being 
no  evidence  to  show  that  he  had  ever  personally  assented 
to  them. 

In  the  Middlesex  Turnpike  Corporation  vs.  Lock,  8  Masa. 
Rep.  268,  the  court  held  that  a  variation  and  change  in  the 
course  of  the  turnpike  road  from  that  which  was  prescribed 
in  the  original  Charter,  was  such  a  fundamental  alteration 
as  to  absolve  the  subscribers  from  the  payment  of  assess- 
ments made  after  the  amendment  to  the  Charter  upon  a 
subscription  for  stock  made  before.    The  supplementary 


act  in  that  case  was  passed  upon  tlie  application  of  the 
iMrectors  of  the  Company,  with  the  assent  of  the  Corpora- 
tion, at  a  meeting  duly  called  for  that  purpose ;  and  the 
alteration  proposed  in  the  act,  was  in  the  conrse  of  the 
turnpike  road  from  Bisket  Bridge,  in  Tyngsboro\  to  the 
Fork,  in  Bedford.  The  court  say,  that  the  defendant  was 
not  bound  by  the  application  of  tiie  Directors  to  the  Legis- 
lature for  the  alteration,  nor  by  the  consent  of  the  Corpo- 
ration tiiereto ;  and  that  much  fraud  might  be  put  in  prac- 
tice under  a  contrary  decision.  The  court  did  not  decide 
but  what  the  Corporation  had  still  remaining  in  them  the 
legal  right  to  sell  the  shares  in  such  a  case ;  but  it  would 
be  indeed  an  idle  remedy,  in  a  case  where  nothing  had 
been  paid,  as  in  that.  Besides,  the  purchaser  would  come 
in  under  the  Charter,  as  amended. 

The  case  of  the  same  Company  vs.  Swan,  10  Mass.  Eep. 
384:,  arose  under  the  same  Charter,  as  amended,  and  was 
brought  to  recover  assessments  on  Swan's  subscription, 
made  after  the  amendment.  The  case  differed  from  the 
one  in  the  8th  vol.  in  this :  Swan  was  a  Director  in  the 
Company,  and  joined  in  the  application  to  the  Legislature 
Ibr  a  change  in  the  Charter ;  and  when  it  was  claimed  by 
the  counsel  that  that  fact,  in  connection  with  the  fact  that 
he  was  officially  concerned  in  making  the  road  under  the 
amended  Charter,  was  equivalent  to  an  individual  assent  to 
the  amendment,  and  bound  him  personally,  the  court  say 
they  cannot  admit  the  soundness  of  the  position.  They 
say  that  in  the  promise  upon  which  the  action  is  brought, 
the  defendant  stands  as  an  individual,  and  in  the  promise, 
referred  himself  to  what  the  Legislature  had  done,  not  to 
any  probable  subsequent  grant ;  and  that  there  is  no  ex- 
press consent  to  the  change,  and  none  can  be  implied ;  for 
the  defendant  might  have  been  controlled  by  the  will  of 
the  majority,  or  if  he  concurred  in  the  votes  and  proceed- 
ings of  the  Corporation,  it  was  as  a  corporator,  not  carrying 
with  it  his  individual  concurrence;  and  judgment  was 
entered  up  for  the  defendant.   It  might  perhaps  be  thought 


r 


that  this  was  spinning  rather  fine ;  but  we  hare  no  occa- 
sion to  pass  upon  the  soundness  of  the  view  taken  in  this 
particular.  See,  also,  the  same  plaintiff  vs.  Walker,  10 

Mass.  Hep.  390.  I  cannot  see  that  the  case  of  Severe  vs. 
The  Bost(m  Copper  Company,  15  Piek.  B&p.  861,  363, 
cited  by  the  defendants'  counsel,  makes  for  them,  but 
rather  the  reverse.  The  object  of  the  suit  was  to  recover 
an  indemnity,  which  the  plaintiff  claimed  he  had  sustained 
in  consequence  of  the  defendants'  refusal  to  employ  him, 
and  pay  him  a  salary  agreeably  to  a  special  promise  which 
he  had  made  with  them,  which  by  its  terms  was  limited  to 
the  time  for  which  the  Corporation  was  established,  provi- 
ded the  plaintiff  should  so  long  live,  and  continue  to  per- 
form his  part  of  the  agreement.  The  plaintiff  was  a  stock- 
holder, and  took  charge  of  the  business  as  the  agent  of  the 
Company.  The  business  of  the  Company  proved  unpro- 
fitable, after  a  trial  of  more  than  four  years,  and  a  majority 
of  the  Corporation  voted  to  dissolve  the  Company,  and 
wind  up  its  concerns;  and  for  that  purpose  appointed 
trustees,  and  assigned  their  effects.  They  also  discharged 
the  plaintiff  from  their  service,  uid  gave  notice  to  the  ex- 
ecutive department  of  the  Government,  that  they  claimed 
no  further  interest  in  the  Charter.  By  the  by-laws,  the 
officers  held  their  offices  for  one  year,  and  until  others  were 
appointed.  The  court  said,  the  Corporation  was  not  dis- 
solved ;  and  that  the  plaintifi^^  though  one  of  the  Corp<M»- 
tion,  was  not  bound  by  the  vote  of  the  majority.  So  far 
as  an  aggregate  corporator,  he  might  be  bound,  they  say ; 
but  treating  him  as  an  individual^  with  individital  righiSj 
he  was  not  bound  by  the  majority  vote.  This  is  a  strong 
case  to  show  the  distinction,  and  the  plaintiff  had  his  dama- 
ges allowed  him  after  he  was  discharged  by  the  majority 
vote,  by  reason  of  the  defendants'  revising  to  employ  him. 

The  case  of  the  Hartford  and  Kew-Haven  Ridl-Koad  Com- 
pany vs.  Croswell,  5  HiU^  385^  has  an  important  bearing 
upon  the  one  before  us.  The  amendment  in  that  case  to 
tilie  original  Charts,  authorized  l^e  d^sndaat  to  purchase, 
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hold  and  mn  upon  the  Sound,  steamboats,  in  conflectioB 
with  their  railway,  and  gave  the  Company  for  that  purpose, 

increase  of  capital  not  exceeding  $200,000.  This  seems 
to  be  nothing  more  or  less,  so  far  as  principle  is  concerned, 
than  an  extension  of  the  ternvbiiis  of  the  road  at  !N"ew- 
Haven,  by  at^m  power,  on  the  rail-road  which  the  God  of 
nature  has  made,  instead  of  a  rail-road  by  laud,  cou- 
stracted  by  the  art  of  man.  This  amendm^t  was  accepted 
both  by  the  Directors  of  the  Company  and  by  the  Corpora- 
tion, convened  for  that  purpose  ;  and  yet  it  was  held  tha^ 
the  alteration  fundamental^  and  absolved  the  defendant 
from  all  liability  for  the  assessments  on  his  stock,  thei^  be- 
ing no  evidence  that  the  defendant  had  persoually  assented 
to  an  acceptance  of  the  amendment.  In  that  case  the  as- 
sessments were  made,  and  had  become  payable,  and  had 
been  demanded  of  the  defendant,  before  the  amendment  of 
the  Charter.  Ch.  J.  Nelson,  in  Ms  opinion,  lays  down  this 
general  proposition,  "  that  Corporations  can  exercise  no 
power  over  the  corporators,  beyond  those  conferred  by  the 
Charter  to  wliich  they  have  subscribed,  except  on  the  con- 
dition of  their  agreement  or  consent." 

This  is  a  sound  proposition.  The  consent  or  assent  may, 
however,  be  implied  in  a  class  of  cases,  as  has  already  been 
stated,  where  the  amendment  is  not  regarded  os,  fundamen- 
tal^ and  can  be  brought  within  the  scope  of  the  original 
purpose  of  the  association ;  and  this  is  going  to  the  very 
verge  of  the  powers  of  the  Corporation.  It  is  difficult,  and 
would  be  unwise,  to  attempt  to  lay  down  smy  general  rules 
to  determine  in  what  precise  cases  the  assent  of  the  corpo- 
rator should  be  implied,  and  in  what  not.  It  is  sufficient 
for  the  present  purpose  to  say,  that  his  assent  cannot  be.  im- 
plied in  a  case  like  the  present,  from  a  majority  vote. 
Ooui'ts  may  diifer,  and  doubtless  will,  in  regard  to 
what  alterations  shall  be  sufficient  to  constitute  a  fundamen- 
tal change.  But  in  the  present  case,  I  think,  on  this  point 
there  can  be  but  one  opinion.  The  termini  of  the  road,  as 
fixed  by  the  Oharter,  are  Burlington,  and  some  point  on  the 


17 


west  bank  of  Connecticut  Eiver,  in  the  county  of  Windsor 
or  Windham.  The  capital  stock  is  one  million  of  dollars, 
with  a  right  in  the  Corporation  to  increase  it  to  an  amount 
sufQcient  to  complete  said  road,  and  furnish  the  mecessary 
apparatus  for  conveyance.  The  supplementai-y  act  of  1S60 
purports  to  authorize  the  Corporation,  within  three  years,  to 
construct  and  extend  their  rail-road  from  the  terminus  in 
Burlington,  to  some  point  in  S wanton,  in  the  county  of 
Franklin,  a  distance  of  about  thirty  miles ;  and  the  act 
provides  that  in  the  construction  of  the  road,  they  shall 
have  all  the  rights  and  privileges,  and  be  subject  to  all  the 
liabilities  contained  in  their  original  Chai-ter,  and  the  acts 
in  addition  to  it 

The  franchise  granted  to  this  Company  was  territorial; 
and  an  extension  of  the  termini  necessarily  is  an  extension 
of  the  franchise.  It  cannot  remain  the  same  thing  in  sub- 
stance, until  it  can  be  established  that  a  part  is  equal  to 
the  whole.  Besides,  the  Company  may  increase  the  capi- 
tal stock  to  such  additional  sum  as  shall  be  necessary  to 
construct  the  extension. 

The  statute  of  1850  is  little  less  in  effect,  if  any  thing, 
than  an  attempt  to  create,  in  a  summary  manner,  imd  by 
way  of  reference,  a  new  Corporation,  and  to  transfer  all 
the  old  corporators  to  it.  If  all  the  corporator  had  as- 
sented to  this  transfer,  it  was  well  enough.  The  change  in 
the  purpose  was  not  more  fundamental  in  the  case  from 
the  5th  of  Hill^  than  in  this.  It  is  not  necessary  that  the 
business  should  be  changed  in  kind,  to  change  the  original 
purpose.  If  this  is  not  a  change  in  purpose,  it  would  not 
be  to  extend  the  road  in  one  direction  to  Canada  line, 
and  in  the  other  to  Massachusetts  line ;  and  there  would  be 
no  limits  to  the  control  which  the  Corporation  might  ac- 
quire over  the  individual  corporators,  and  this,  too^  without 
their  consent,  except  what  arises  from  the  confines  of  legisr 
lative  authority. 

The  change,  then,  in  the  Charter,  heingftrndamental,  and 
the  Corporation  not  being  able  to  bind  the  plaintiff  by  a 
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majority  vote,  what  must  be  the  result  ?  If  he  had  been 
sued  for  an  assessment  upon  his  stock,  he  might  have  claimed 
that  he  was  absolved  from  all  liability  upon  the  accept- 
ance of  the  amendment.  And  is  not  this  reasonable? 
Shall  it  be  said  that  the  Legislature  and  the  Corporation 
have  power  to  embark  this  corporator  in  a  speculation  to 
which  he  has  never  consented?  If  it  can  be  done  in 
one  case,  it  can  in  another.  But  having  paid  his  funds 
into  the  Corporation,  he  has  a  right  in  Chancery  to  compel 
a  faithful  performance  of  the  tmsb  by  the  Corporation,  in 
conformity  to  the  original  Charter,  and  to  keep  them  within 
hs  purview.  No  one  can  suppose,  that  upon  the  payment 
of  his  subscription,  the  personal  identity  of  the  plaintiff 
was  merged  in  the  Corporation,  or  that  he  ceased  to  have 
distinct  and  independent  rights.  In  Eex  vs.  Eastern  Coun- 
ties Eailway  Company,  1  Rcdhoay  Cases^  509,  the  King's 
Bench  issued  a  mandamus,  upon  the  application  of  a  mino- 
rity, against  the  Company,  directing  them  to  proceed  in  the 
construction  of  a  rail-road,  which  had  been  chartered,  be- 
tween two  points,  the  Corporation  having  stopped  short  of 
one  of  the  termini,  and  voted  to  go  no  farther. 

In  the  case  before  us,  it  must  follow,  if  the  plaintiff  is 
not  bound  by  the  conjoined  effect  of  the  act  of  1850,  and  a 
majority  vote  of  the  Corporation,  the  defendants  can  stand 
on  no  better  ground  than  a  voluntary  association,  who  are 
about  to  go  beyond  and  aside  of  their  original  articles, 
against  the  will  of  a  minority.  This,  in  effect,  was  conce- 
ded in  the  argument.  There  was  nothing  improper  in  the 
passage  of  the  act  of  1850,  though  upon  the  application  of 
a  portion  of  the  Directors  of  the  Company,  as  stated  in  the 
bill.  No  attempt  is  made  by  the  Legislature  to  impair  the 
obligation  of  any  contract  between  themselves  and  the  Cor- 
poration,' or  to  cast  upon  the  Company  any  new  and  addi- 
tional burden  without  their  consent.  There  was  no  at- 
tempt to  impair  any  contract  arising  under  the  prior  Char- 
ter between  the  Corporation  and  the  corporator  as  an 
individual,  or  disturb  any  vested  right  in  dther.  The  act 
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is  not  mandatory ;  and  there  is,  in  fact,  an  implied  condi- 
tion annexed  to  it,  that  it  is  to  be  accepted  by  all  whose 
individual  and  corporate  interests  are  to  be  affected  by  it, 
before  it  shall  become  operative.  Eut  suppose  this  act  had 
been  mandatory  upon  the  Coi-poration  and  the  several 
stockholders,  to  build  this  extension  in  the  road  within 
three  years,  would  not  all  cry  out  against  its  palpable  in- 
justice ?  Suppose,  instead  of  this,  the  Legislature  had  left 
it  optional  with  the  Corporation  to  accept  or  reject  the  act 
of  1850,  and  had  provided,  in  the  case  of  the  acceptance 
of  the  amendment  by  tlie  Corporation,  it  should  bind  the 
corporators  who  dissented  from  it,  or  did  not  assent  to  it, 
and  this,  too,  in  their  individual  rights,  would  there  not  be 
the  same  reason  to  cry  out  against  it  ?  Would  it  not,  by 
its  coiTying  a  stockholder  into  an  enterprise  which  he  had 
never  consented  to,  and  changing  the  principles  of  liability 
between  the  Corporation  and  the  individual  corporator, 
from  what  they  were  under  the  original  compact,  impair 
and  disturb  vested  rights  under  it  ?  I  have  no  hesitation 
in  saying,  that,  in  my  opinion,  it  would  be  beyond  the  pale 
of  the  constitutional  autiiority  of  the  Legislature. 

In  Ellis  vs.  Mai'shall,  2  Mass.  Rejp.  269,  it  was  held  that 
no  man  could  be  made,  by  act  of  legislation,  a  member  ^ 
an  aggregate  Corporation  without  his  personal  consent^ 
and  the  same  principle  would  seem  to  apply,  when  he  is 
asked  to  remain  and  become  a  corporator  under  a  supple- 
mentary act,  to  be  attached  to  and  become  a  part  of  the 
Charter,  where  that  which  it  is  proposed  to  superadd  is 
vital,  and  constitutes  a  fundamental  change  in  the  Charter, 
which  is  but  the  constitution  of  the  Company. 

The  case  of  Gray  vs.  Monongahela  Navigation  Com- 
pany in  Errors,  2  WaUs  <&  Sergeant,  p.  160,  has  been 
much  relied  upon  in  the  defence.  The  purpose  of  the  in- 
corporation, as  specified  in  the  grant,  was  to  construct  a 
Lock  navigation  on  the  Monongahela  Biver,  In  the  Charter 
it  was  provided  that  the  Company  might  raise  their  dams 
to  a  height  not  exceeding  four  and  a  half  feet ;  and  that 
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no  one  stockholder  should  have,  to  exceed  ten  votes.  Some 
three  years  after  the  passage  of  the  act,  a  supplemental  act 
was  passed,  taking  off  the  limitation  as  to  the  height  of 
the  dams,  and  permitting  them  to  be  raised  to  a  height  not 
exceeding  eight  feet,  and  providing  that  a  shareholder  of  a 
^ven  amount  might  have  twenty  votes;   The  plaintiff  he- 
came  a  subscriber  for  stock  soon  after  the  Charter  was 
given,  and  the  action  was  for  certain  instalments.  The 
alteration  was  at  the  rec[uest  of  the  Directors.    It  was 
claimed,  that  the  alteration  changed  a  most  essential  fea- 
ture in  the  original  Charter,  and  would  absolve  the  defend- 
ant below  from  all  obligation  to  pay  his  assessments.  But 
the  court  held  otherwise,  and  I  do  not  know  that  I  should 
differ  from  them.   In  regard  to  the  provision  in  respect  to 
a  change  in  the  ratio  of  votes,  the  answer  given  by  the 
Judge  at  the  Circuit,  in  his  charge  to  the  jury,  would  se^ 
to  be  conclusive.   He  says,  it  was  to  correct  a  palpable 
blunder  in  the  first  act,  which  made  the  section  obscure 
and  contradictory ;  and  if  the  alteration  disturbed  the  ob- 
ligation of  the  contract,  the  act  was  so  far  void,  and  the 
contract  left  in  force.   The  provision  enlarging  the  license 
as  to  the  height  of  the  dam  erected  in  the  river,  was  evi- 
dently m  furtherance  of  the  object  of  the  original  grant, 
which  was  to  construct  a  Lock  navigation.   It  might  well 
be  said  that  the  Corporation  had  an  implied  authority  to 
obtain  such,  an  amendment  to  the  original  grant. 

In  this  very  case,  Ch.  J.  Gibson  says,  if  the  amendment 
ext^ided  to  a  change  in  the  structure  of  the  association,  it 
would  have  been  fatal ;  and  it  was  so  held  by  that  court  in 
The  Indiana  and  Ebensburgh  Turnpike  Company  vs.  Phil- 
lips, 2  P^mi.  Be^.  184:.  The  change  in  the  case  of  Irvin 
vs.  He  Turnpike  Company,  2  Pmn.  B&p*  466,  was  in  tfee 
location  of  a  part  of  the  road.  This  was  held,  by  three 
judges  against  two,  not  to  be  such  an  alteration  of  the 
grant  as  to  be  fatal ;  and  that  an  acceptance  of  the  amend- 
ment by  the  Corporation  would  bind  the  individual  coipp- 


This  case  is  opposed  to  the  Massachusetts  cases,  and  I 
am  not  called  upon  to  say  which  I  should  be  disposed  to 
adopt.  It  is  sufficient  to  say,  that  in  the  one  case  the  court 
did  not  consider  the  alteration  in  the  Charter  as  a  funda- 
mental change  in  the  structure  of  the  association ;  while  in 
the  other  it  was  so  considered.  And  as  this  preliminary 
question  is  determined,  so  the  result  must  follow.  I  appre- 
hend neither  the  case  of  Lincoln  and  Kennebec  Bank  vs. 
Eichardson,  1  Greerdeqf^  79,  or  of  Foster  et  al.  vs.  The 
Essex  Bank,  16  Mass.  Bep.  245,  has  any  material  bearing 
upon  the  question,  to  show  that  the  plaintiff  was  bound 
individually  by  the  majority  vote  of  this  Corporation.  In 
these  cases,  there  had  been  a  general  law,  extending  the 
charters  of  incorporated  banks  for  a  specified  time,  and 
only  for  the  purpose  of  their  closing  up  their  business. 
This  law  was  attacked,  as  unconstitutional,  by  the  Essex 
Bank,  when  sued  by  a  creditor,  after  the  expiration  of  their 
original  Charter ;  and  it  was  well  held,  that  the  law  only 
went  to  the  remedy  for  existing  rights,  and  in  no  possible 
way  changed  or  varied  the  contract  of  any  of  the  parties, 
and  it  was  binding  upon  the  Corporation  and  the  corpora- 
tors, whether  assented  to  or  not. 

The  case  of  Ware  vs.  The  Grand  Junction  Water  Com- 
pany, 13  Cond.  Chxm,  Bep,  126,  has  been  relied  upon  to 
defeat  the  equity  of  tins  bill.  The  Yice-Chancellor  allowed 
a  special  injunction,  in  the  terms  of  the  prayer  of  the  bill, 
the  first  branch  of  which  restrained  the  Company  from 
making  any  application  to  Parliament,  or  taking  any  otl^r 
proceedings  for  obtaining  such  an  alteration  in  the  original 
Charter  as  was  desired;  and  the  second  branch  merely 
restrained  them  from  carrying  those  alterations  into  execu- 
tion, independently  of  such  legislative  sanction,  or  from 
using,  or  permitting  to  be  used,  the  seal,  name,  funds,  credit 
and  officers  of  the  Company,  with  a  view  to  effect  any  such 
purpose,  under  their  existing  constitution.  The  Lord 
Chancellor  supported  i3ie  injunction  of  the  Yice-Chancellor, 
so  far  as  rdated  to  all  such  acts  as  were  not  authorized  l>y 
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Ae  then  present  constitution  of  the  Company ;  but  dis- 
solved it  so  far  as  to  permit  the  Compauy,  as  a  qua-corpo- 
rate body,  to  apply  to  Piirliament  for  an  alteration  in  their 
Gharter  so  as  to  authorize  the  change  desired,  but  restrained 
them  from  applying  their  corpwate  funds  to  that  purpose. 
The  Chancellor  proceeded  npon  the  ground  that  it  was  an 
incidental  right  in  the  corporators,  as  a  quaK^orporation,  to 
apply  for  such  a  change ;  and  tliat  the  plaintiff  subscribed 
for  stock  subject  to  such  a  contingency ;  and  that  all  the 
arguments  touching  the  ^jroposed  change  were  proper  for  a 
committee  of  the  House  of  Lords  or  Commons.  He  evi- 
dently goes  upon  the  ground  that  Parliament  is  the  proper 
place  to  meet  the  question  ;  and  that  if  Parliament  decide 
to  make  the  alteration  proposed,  it  is  binding  upon  all  the 
corporators.  I  apprehend  that  the  views  expressed  by  the 
Lord  Chancellor  in  that  case,  if  sound,  must  rest  upon  one 
of  two  grounds :  either  that  the  change  a&ked  for  in  the 
Chai'ter  was  not  a  fundamental  one,  or  else  upon  the 
ground  of  the  transcendent  powers  of  a  British  Parliament. 
It  is  said,  by  Lord  Coke,  that  the  power  and  jurisdiction 
of  Parliament  is  so  transcendental  and  absolute  that  it 
cannot  be  controlled  or  confined,  either  for  causes  or  per- 
sons, within  any  bounds;"  and  in  Steph.  Elec.  Law^  vol.  1, 
p.  11,  the  doctrine  is  maintained  lhat  the  Statutes  of  the 
Realm  are  binding  upon  all  the  subjects,  unless  they  are 
repugnant  to  the  laws  of  God ;  and  that  they  can  only  be 
dispensed  with  by  the  same  authority  of  Parliament  with 
which  they  were  made.  And  though  other  writers  have 
miuntained  the  ground  that  there  are  certain  boundsuries 
set  to  the  exercise  of  even  the  supreme  powers  of  a  British 
Parliament,  yet  it  is  not  necessary  particularly  to  consider 
this  subject.  It  is  evident  tlmt  Lord  Brougham,  in  the  case 
of  Ware  vs.  The  Grand  Junction  Water  Works,  grounds- 
himself  upon  the  sovereign  and  uncontrollable  powers  of 
the  Parliament.  The  .change  in  the  Charter  asked  for  in' 
that  case  would,,  under  most  if  not  all  the  decisions  in  this^ 
country,  be  regarded  as  a  fundamental  one.   The  argument 
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of  Lord  Brougham,  at  least  in  one  particular,  does  not 
seem  very  sound.  He  says :  "  The  Company  ought  to 
have  the  power  of  obtaining  an  alteration  in  their  consti- 
tution, or  that  the  plaintiff  ought  to  have  come  in  as  a 
member  of  it,  under  certain  conditions  and  limitations.'' 
But  would  the  conditions  and  limitations  be  more  sacred 
than  the  constitution  itsdf^  and,  if  Parliament  might 
change  the  constitution,  might  they  not  dispense  with  the 
conditions  and  limitations  ?  See  Amer.  Load  Mag.  vol.  6, 
p.  93.  But  with  us  no  Legislature  can  transcend  the  bounds 
of  tibe  constitution.  It  is  not  a  constitutional  tribunal  to 
hear  and  settle  the  rights  of  the  parties,  as  Lord  Brougham 
seems  to  consider  the  British  Parliament  I  apprehend 
that  in  this  state  no  Court  of  Chancery  would  restrain  a 
Corporation  from  applying  to  the  Legislature  for  a  funda- 
mental change  in  their  Charter ;  and  a  sufidcieat  reason 
would  be,  that  if  the  additional  power  and  authority 
changed  the  Charter  of  the  origin^  contract,  and  defeated 
the  vested  rights  of  the  stockholders,  the  act  would  bind 
such  of  the  stockhold^  only  as  consent  to  the  alteration. 

In  the  case  of  Coleman  vs.  Eastern  Counties  Railway 
Companies,  10  Beamn^a  Rep.  p.  1,  the  Directors  of  the 
Railway  Company,  for  tile  pm'pose  of  increasing  their  busi- 
ness, proposed  to  guarantee  certain  profits,  and  to  secure 
the  capital  stock  of  an  intended  Steam  Packet  Company^ 
who  were  to  act  in  connection  witli  the  Rail-Road  Company; 
and  it  was  held  not  to  be  within  their  power;  and  they 
were  restrained  by  injunction,  upon  the  application  of  a 
albUFeholder,  ev^  though  it  appeared  tiiat  the  ^lareholder 
Was  suing  at  the  instigation  of  a  rival  Company.  The 
Master  of  the  Rolls,  Lord  Langdale,  says,  that  such  a  ciiv 
cumstance,  in  itself,  was  not  sufficient  to  prevent  the  orator 
from  obtaining  a  special  injunction  upon  the  merits  of  the 
oaBOt  In  the  recent  case  of  Munt  vs.  The  Shrewsbury  and 
Chester  Railway  Company,  3d  vol.  of  English  Rep.  in 

I^w  andu^^miy^  p*  IM,  the  defendants,  by  various  acts  of 
Parliament,  were  empowered  to  construct  several  railways. 
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and  also  to  build  wkarres  and  warehouses,     Hiq  purpose 

of  the  traffic  of  the  Company,  upon  the  banks  of  the  River 
Bee.  Hne  Bailway  Company  brought  a  bill  into  Parlia- 
ment, to  empower  them  to  improve  the  navigation  of  the 
KiTer  Dee,  haying  no  power  to  apply  any  of  the  capital  of 
the  Company  to  that  purpose  under  the  original  Charter. 
Upon  the  application  of  a  single  shareholder,  it  was  held 
that  the  Directors  could  not  apply  any  of  their  funds  in 
improving  the  navigation  of  the  River  Dee,  or  in  payment 
of  the  expenses  of  getting  a  bill  through  Parliament  for 
that  purpose;  and  an  injunction  was  granted  to  restrain 
them  from  so  doing.  In  that  case,  it  was  a  conceded  &Gt, 
that  the  prosperity  of  the  Railway  Company  depended 
materiidly  upon  the  navigation  of  the  nr&t  being  kept  in 
good  condition,  and  that  it  was  then  in  a  state  of  deteriora- 
Hon ;  and  the  Company  had  actually  expended  two  thou- 
sand pounds  upon  the  river,  before  the  bill  was  brought. 
13ie  Mast^  of  the  EoHs  says :  ^  So  far  as  the  power  of  a 
Court  of  Chancery  extends,  it  has  unalterably  decided, 
that  companies  possessed  of  funds  for  objects  which  are 
distinctly  defined  by  act  of  Parliament,  cannot  be  allowed 
to  apply  them  to  any  other  purpose  whatever,  however 
beneficial  or  advantageous  it  may  appear  to  be  to  the  Com- 
pany, or  to  individual  membei*s  of  the  Company."  The  in- 
jimction  not  only  stayed  them  from  expending  any  further 
sums  of  money  upon  the  river,  but  from  applying  to  Par- 
liament f(»r  an  alteration  <^  the  Ghmrter,  at  the  ^pense  of 
the  Corporation. 

In  the  13th  of  Mig.  Oond.  Eep.  132,  we  have  a  short 
note  of  a  case,  following  the  note  of  the  case  of  Cunliff  vs. 
The  Manchester  and  Bolton  Canal  Company,  in  which  it  is 
said,  that  soon  after  the  biH  was  filed  by  Cunliff,  one 
Maudsley  filed  his  bill  against  the  same  Company,  and  for 
a  similar  object ;  and  that  the  Yice-Chancellor  overruled  a 
demurrer  to  this  bill ;  and  that  an  answer  was  put  in,  and 
upon  a  hearing  upon  the  merits,  the  bill  was  dismissed* 
What  were  the  precise  allegations  in  Maudsley's  bill 
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eannot  be  ascertained  fmm.  the  note.  All  that  is  said  is, 

that  the  bill  was  for  a  similar  object  as  that  of  Cunliff.  If 
the  bill  simply  charged  that  the  Company  were  about  to 
apply,  as  a  g'wa-corporation,  to  Parliament,  for  an  act  to 
concert  a  portioa  of  the  canal  into  a  railway ;  a&d  that  they 
threatened,  when  such  act  was  obtained,  to  apply  their 
&nids  in  changing  the  canal  into  a  railway,  the  d^nnrer, 
upon  the  authority  of  the  case  of  "Ware  vs.  Grand  Junction 
Water  Company,  was  rightfully  overruled.  And  if  the 
answer  not  only  denied  the  intention  of  the  Company  to 
use  any  of  the  funds  of  the  Corporation,  or  their  eredit,  to 
obtain  the  alt^ation  in  the  Charter,  and  also  denied  all 
intent  to  apply  their  funds  to  the  maMng  of  such  change, 
until  the  new  act  was  obtained,  the  bill  should  have  been 
dismissed,  upon  the  doctrine  of  Lord  Brougham,  that  the 
act,  when  obtained,  would  be  binding  upon  all  the  share^ 
holders.  But  if  this  would  be  so  in  England,  I  have  at- 
teni|>ted  to  show  fiiatit  must  be  at^ribnted  to  ^  mioon- 
tuollable  power  of  their  Parliament,  and  that  it  could  not 
be  so  under  our  Constkntion.  H  the  W^.  alleged  that  the 
Company  were  about  not  only  to  affix,  the  corporate  seal  to 
a  petition  to  Parliament,  but  also  to  use  the  ewpOTate  funds 
to  defiray  tiie  expense  of  getting  the  new  act  passed,  as  well 
as  in  converting  the  canal  into  a  railway,  and  Ml'  this  was 
not  denied  in  the  answer,  ihe  biU,  upon  the  whole  durent 
of  the  English  cases,  should  have  been  retained. 

The  BaUand  and  Binrlington  !Eail-Iioad  Company  is  but 
a  private  Corporation,  so  far  as  the  stockholders  are  con- 
cerned ;  though  as  it  regards  the  pow^  of  the  Legislate 
to  authorize  the  taking  of  private  property  for  public  use, 
it 'may  be  sfud  to  be  a  ^^-publie  Corporaticm.  The  stock 
is  owned  by  individuals  who  compose  the  Corporation,  and 
&om  whic^  they  design  to  d^ve  a  profit ;  and  they 
manage  the  business  in  view  to  their  own  interest;  and  it 
does  not  become  a  public  Corporation,  because  the  public 
interest  may  be  in^enttdly  promoted  by  it.  Jm  principle^ 
it  is  a  turnpike,  a  canal  or  hsidge  Charter.   Ten  Eyck  vs. 
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Delaware  and  Baratan  Canal  Company,  3  Mwtr,  (K.  J.) 

Rej^.  22.  I  think  it  is  obvious,  beyond  a  reasonable  doubt, 
upon  principle  and  anthority,  that  the  plaintiff  is  not  bonnd 
in  his  individual  rights  as  a  corporator,  by  force  of  the  act 
of  1850,  and  the  majority  vote  of  the  Corporation,  withont 
his  individual  assent.  In  the  case  of  public  corporations, 
as  in  towns,  counties,  &c.,  a  different  rule  may  obtain.  The 
distinction  between  private  and  public  associations  and 
corporations,  has  been  well  settled  since  the  days  of  Lord 
Coke,   {fidke^  LkOe,  181,  b.) 

In  case  of  public  associations  and  corporations,  the  pub- 
lic good  requires  that  the  voice  of  the  majority  should 
govern ;  and  hence  the  power  is  more  favorably  expounded 
than  when  created  for  private  purposes ;  and  it  would  seem 
that  public  convenience  required  the  adoption  of  such  a 
rule.  But  in  case  of  private  associations  and  corporations, 
it  is  not  tiie  doctrine  that  a  majority  can  bind  the  minority 
in  a  matter  beyond  and  aside  of  their  original  articles  of 
association  or  charts  <^  incorporation,  unless  it  be  by 
special  agreement  giving  such  power,  which  must  be  a  part 
of  the  original  association. 

If,  in  a  case  like  the  present,  the  majority  cannot  bind 
the  minority,  it  is  plain  that  there  is  im  equity  in  this  bill^ 
and  that  the  defendants  can  stand  in  no  better  situation 
than  if  they  had  by  a  vote  of  the  Company  proceeded  to 
build  the  extension,  and  to  apply  the  funds  and  credit  of 
the  Corporation  to  that  purpose,  without  any  additional 
act  of  the  Legislatm'e.  The  case  of  Livingstone  vs.  Lynch 
et  al.,  4  Johns,  Gh,  Mep,  WlZ^  was  the  case  of  a  voluntary 
association,  under  the  name  of  the  !N^orth  Eiver  Steamboat 
Company ;  and  a  majority,  without  the  consent  of  the  mi- 
nority changed  by  a  vote  the  articles  of  association,  and 
proceeded  in  then*  business  according  to  their  new  articles. 
/The  bill  was  brought  by  the  plaintiff  against  the  majority 
of  the  Company,  to  have  the  rights  of  the  association  rein- 
stated on  their  former  basis ;  and  the  Chancellor  decreed 
the  new  articles  miU  and  wid,  and  set  up  tiie  old  articleSf 
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and  enjoined  all  further  proceedings  under  the  new  articles. 

In  the  case  of  Natusch  vs.  Irving  et  al.,  which  was  also 
the  case  of  a  voluntary  association,  an  injunction  was  al- 
lowed to  restrain  them  from  going  into  a  business  not  with- 
in the  scope  of  the  original  articles,  in  pursuance  of  a  vote 
of  the  majority.  And  in  that  case,  before  the  heai'ing,  the 
defendant  had  offered  to  pay  back  all  that  the  orator  had 
paid  into  the  Company,  with  interest  from  the  date  of  the 
payment,  and  also  to  fully  indemnify  him  against  all  loss 
by  the  transactions  of  the  Company,  already  had  or  there- 
after to  be  had,  in  the  business,  which  was  beyond  their 
original  articles.  Lord  Eldon,  to  this  part  of  the  case, 
replies,  in  substance,  that  it  is  not  competent  for  any  number 
of  persons,  in  a  partnership  (unless  so  provided  for)  tbrmed 
for  specified  purposes,  to  effect  that  formation  by  calling 
upon  some  of  their  partners  to  receive  back  their  capital 
stock  and  interest,  and  qidt  the  concern,  which,  in  effect, 
would  be  merely  compelling  them  to  retain  upon  such 
terms  as  should  be  dictated  to  them,  so  as  to  form  a  new 
.Company ;  and  that  it  is  the  rig/it  of  a  partner  to  hold  his 
associates  to  the  specified  purposes,  whilst  the  partnership 
continues,  and  not  to  rest  upon  indemnities  with  respect  to 
what  he  had  not  contracted  to  engage  in ;  and  that  a  part^ 
ner  cannot  be  compelled  to  part  with  his  shai*es,  though  for 
douUe  what  he  originally  gave  for  them ;  and  that  it  may 
be  his  principal  reason  for  keeping  them,  to  have  the  part- 
nership carried  on  according  to  the  original  contract.  This 
doctrine  of  Lord  Chancellor  Eldon  necessarily  grows  out  of 
the  doctrine,  that  it  is  the  business  of  courts  of  justice  to 
enforce  the  contracts  of  parties,  not  make  tkmu  To  give  to 
courts  not  only  the  power  to  enforce,  but  also  power  to 
make,  or  even  modify  in  one  iota  a  contract  fairly  made, 
would  be  the  rankest  despotism. 

I  am  not  ready  to  suppose  the  Directors,  in  procuring  the 
act  of  1850  to  be  passed,  or  the  Corporation  in  accepting 
that  act,  acted  m.  bad  Siith  to  any  of  the  old  stockholders ; 
but  doubtless  they  were  governed  by  the  most  honorable 
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motives,  and  meant  it  for  the  best  good  of  all  concerned, 
notwithstanding  the  allegations  in  the  bill,  imputing  bad 
taXth.  to  the  Directors  in  obtaining  the  act  of  1850.  If  it 
was,  it  wonld  be  very  material  to  the  merits  of  the  question 
that  the  bill  should  be  answered.  The  ground  assumed  is, 
that  this  Corporation  had  the  funds  of  the  original  stock- 
holders for  an  object  distinctly  de^ed  in  the  original  Char^ 
ter,  and  that  they  cannot  be  allowed  to  apply  them  to  any 
other  purpose  whateyer,  without  the  eons^t  of  the  stock- 
holders ;  and  that,  to  do  it,  would  be  a  breach  of  trust. 

In  regard  to  Hke  expediency  of  bringing  this  bill,  the 
Chancellor  cannot,  and  has  no  right  to  judge.  The  orator 
has  the  constitutional  and  sole  right  of  determining  this 
matter ;  and  if  he  thinks  it  expedient,  we  must  acquiesce  in 
it ;  and  no  plea  of  the  public  good,  or  inequality  of  inter- 
est involved,  can  justify  the  Chancellor  in  denying  to  the 
orator  a  right  which  is  clearly  accorded  to  him  by  well  es- 
tablished Chancery  principles.  The  public  good  is  best 
promoted  by  an  impartial  administration  of  justice  accord- 
ing to  the  right  of  the  case ;  and  courts  cannot  measure  the 
equality  or  inequality  of  interests  in  the  litigant  parties, 
and  make  that  a  basis  for  a  decision,  notwithstanding  what 
has  been  urged  in  the  argument. 

Where  it  is  clearly  shown  that  a  Corporation  is  about  to 
exceed  its  powers,  and  to  apply  their  funds  or  credit  to 
some  object  beyond  their  authority,  it  would,  if  the  purpose 
of  the  Corporation  was  carried  out,  constitute  a  breach  of 
trast ;  and  a  court  of  equity  cannot  refuse  to  give  relief  hy 
injunction.  See  Aagar  vs.  The  li^^t's  Canal  Company, 
Cooper's  E(iidty  Bep.  17.  The  Kiver  Dan  Navigation 
Company  vs.  l^orth  Midland  Eailway  Co.,  1  BaUwa/y  Ca- 
ses^ 153-4.  The  case  from  the  1st  vol.  of  Eailway  Cases 
was  before  the  Lord  Chancellw,  and  he  \m&  this  language: 
"  If  these  companies  go  beyond  the  powers  which  the  Le- 
gislature has  given  them,  and  in  a  mistaken  exercise 
Siose  powers,  interfere  with  the  property  of  individuate, 
this  Court  is  lound  to  interfere and  that  was  Lord  Eldctn^ 
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ground  in  Aagar  vs.  The  Eegent's  Canal  Company.  The 

Lord  Chancellor  further  adds :  "  I  am  not  at  liberty  (even  if 
I  were  in  the  least  disposed,  which  I  am  not)  to  withhold 
the  jurisdiction  of  this  Court,  as  exercised  in  the  case  of 
Aagar  vs.  The  Eegent's  Canal  Company."  In  that  case 
Lord  Eldon  proceeded  simply  on  the  ground  that  it  was 
necessary  to  exercise  this  jurisdiction  of  Chancery  for  the 
piu'pose  of  keeping  these  companies  within  the  powers 
which  the  acts  give  them.  And  it  is  added,  "  and  a  most 
wholesome  exercise  of  the  jurisdiction  it  is,  because,  great 
as  the  powers  necessarily  are,  to  enable  the  comj^anies  to 
carry  into  effect  works  of  this  magnitude,  it  would  be  most 
prejudicial  to  the  interests  of  all  persons  with  whose  pro- 
perty they  interfere,  if  there  was  not  a  jurisdiction  continn- 
ally  open,  and  ready  to  exercise  its  power  to  keep  them 
within  their  legitimate  limits."  It  cannot  justify  the  Chan- 
cellor in  refusing  to  exercise  the  jurisdiction  of  Chancery, 
because  the  defendants  may  claim  the  right  to  proceed  un- 
der color  of  the  act  of  1850.  It  is  a  settled  principle,-  that 
the  circumstance  of  the  defendant's  acting  under  color  of 
law  simply,  can  form  no  justification.  The  question,  after 
all,  will  be,  does  the  law  justify  the  act  which  is  being  done, 
or  threatened  to  be  done  ?  Osbom  vs.  The  Bank  of  the 
United  States,  9  Wheaton^  T38.  If  a  law  is  unconstitutional, 
it  can  give  no  authority.  If  the  power  it  confers  is  abused 
or  exceeded,  the  person  acting  under  the  color  of  law,  is  a 
wrong  doer.  In  the  case  at  bar  the  Corporation  had  no 
power  to  build  the  extension  under  their  original  Charter ; 
and  the  act  of  1850  is  not  binding  upon  the  orator  without 
his  consent. 

The  injunction  must  therefore  be  allowed ;  but  only  so 
far  as  to  restrain  the  defendants,  until  the  further  order  of 
ythe  Chancellor,  from  applying  the  present  funds  of  the 
Corporation,  or  their  income  from  their  present  road,  either 
directly  or  indirectly,  to  the  purpose  of  building  said  exten- 
sion in  said  road,  or  to  pay  land  damages  and  other  expen- 
ses yfHck  may  be  contingent  upon  the  building  of  it;  and 
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also  from  using  or  pledging,  directly  or  indirectly,  tlie 
credit  of  tlie  Corporation  in  effecting  the  object  of  the  ex- 
tension ;  and  at  the  same  time,  the  Company  will  be  left  at 
liberty  to  build  tlie  extension  with  any  new  funds  which 
they  may  see  fit  to  obtain  for  that  specific  object. 

Thoiigli  this  is  but  an  interlocutory  degree,  made  upon 
the  plaintiff's  equitable  rights  as  disclosed  in  the  bill,  still, 
it  having  been  twice  argued,  and  it  being  a  case  of  con- 
siderable interest  and  importance,  I  have  deemed  it  proper 
to  publish,  somewhat  at  length,  the  grounds  of  my  opinion. 
"To  err  is  human,"  and  if,  upon  more  mature  consideration, 
the  conclusions  of  my  own  mind  shall  be  found  to  be  un- 
sound, and  not  in  accordance  with  principle  and  authori- 
ty, I  rejoice  that  they  may  be  corrected  by  a  superior  tri- 
bunal. 

For  plaintiff,  Messrs.  Maeck  and  Aldis. 

For  defendants,  Messrs.  Smalley  &  White,  and  Chaiies 

Linsley. 

After  the  above  decision  was  announced,  and  before  the 
injunction  was  issued,  the  defendants  proposed  to  file  bonds 
to  indemnify  the  plaintiff  against  all  damages  which  he 
might  sustain  by  reason  of  the  extension :  upon  which  the 
Chancellor  suggested,  that  he  did  not  deem  it  competent  for 
him  to  make  contracts  for  the  parties ;  and  that  upon  the 
authority  of  the  case  of  ITatusch  vs.  Irving  et  al.,  it  could 
make  no  difference,  if  filed,  in  the  result. 


THE  RIGHTS  OF  STOCKHOLDERS  IN  RAIL- 
ROAD CORPORATIONS. 


It  is  stated  in  the  public  papers  that  some  of  the  rail-road 
companies  on  the  line  from  Buffalo  to  Albany,  have  en- 
gaged, in  their  corporate  capacity,  to  take  stock  in  the  pro- 
jected rail-road  through  Canada  West,  called  the  Great 
Western  Road.  They  claim  the  right  to  do  this,  under  a 
law  of  the  Legislature  of  this  state,  passed  at  the  last  ses- 
sion, permitting  them  to  subscribe  for  stock  in  this  foreign 
corporation,  provided  they  first  obtain  the  consent  of  Imh 
tJiirds  of  the  stockholders  to  their  engaging  in  the  specula- 
tion. The  remaining  one-third  of  the  stockholders  are  to 
be  entirely  disregarded ;  and  however  unwilling  they  may 
be  to  invest  any  portion  of  their  property  in  this  foreign 
corporation,  it  seems  they  are  to  be  forced  to  do  it  by  the 
compulsory  action  of  their  associate  shareholders. 

The  subject  suggests  many  questions  as  to  what  are  the 
EIGHTS  of  the  owners  of  stock  in  the  rail-road  incorporations 
in  this  state,  and  how  far  those  rights  can  lawfully  be  vio- 
lated by  an  arbitrary  majority  of  the  stockholdere,  acting 
under  permission  of  the  Legislature. 

It  is  obvious  that  the  citizen  who  invests  his  capital  in  a 
rail-road  in  this  state,  does  so  with  reference  to  the  route 
of  the  road  and  its  supposed  productiveness  and  capacity 
to  yield  him  a  fair  return  upon  his  investment.  He  also 
knows  who  are  at  the  time  the  managers  of  the  road ;  and 
it  may  well  be  supposed  that  his  view  of  the  capacity  of  the 
line,  and  the  skill  and  fidelity  of  the  managers,  taken  to- 
gether, control  him  in  the  selection  of  his  investment. 
Having  made  his  investments  from  these  considerations,  it 
is  his  right  to  be  protected  in  it ;  and  it  is  clearly  wrong  for 
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any  Board  of  Directors,  although  they  may  obtain  the  con- 
sent of  two-thirds  of  the  stockholders,  to  divert  the  property 
of  the  other  third  from  the  investment  they  desire,  and 
make  them,  against  their  will,  stockholders  in  a  foreign 
corporation. 

If  it  were  pretended  that  a  majority  of  stockholders  in  any 
rail-road  corporation  in  this  state,  could  legally  divert  the 
funds  of  the  company  from  their  intended  use,  and  engage 
them  in  any  other  business  or  speculation,  as,  for  example,  in 
banking,  or  in  the  pm'chase  of  j)roduce,  or  in  the  importation 
of  merchandise,  the  proposition  would  be  scouted  as  mon- 
strous ;  and  it  would  not  be  deemed  a  justification,  tliat  the 
business  thus  engaged  in  might  prove  to  be  a  profitable 
speculation  to  the  company.  The  plain  and  unanswerable 
objection  would  remain,  that  this  was  not  the  business 
which  the  Legislature  designed  the  company  should  carry 
on,  when  their  act  of  incorporation  was  granted ;  and  it 
was  not  the  business  in  which  the  stockholders  agreed  to 
engage,  by  taking  stock  in  the  company. 

And  yet  a  speculation  in  banking,  or  in  produce  or  mer- 
chandise, would  no  more  bo  a  departure  from  the  original 
and  legitimate  object  in  the  incorporation  of  the  company, 
than  is  a  diversion  of  its  funds  into  a  foreign  country,  to 
aid  in  the  construction  of  foreign  rail-roads. 

The  proximity  or  remoteness  of  the  foreign  country 
where  the  investment  is  made,  does  not  affect  the  principle. 
K  a  speculjUiion  of  this  kind  can  be  lawfully  engaged  in  by 
the  rail-road  companies  of  this  state  in  Canada,  it  can  be 
done  with  equal  reason  in  any  other  part  of  the  British 
Dominions,  wherever  situated.  All  that  is  required  is,  to 
obtain  the  consent  of  two-thirds  of  the  stockholders,  and 
(the  Legislatm-e  consenting)  the  rail-road  corporations  of 
this  state  may  embark  in  building  rail-roads  in  Kova 
Scotia,  Australia,  or  any  other  remote  portion  of  the  British 
Empire. 

It  cannot  be  possible  that  a  principle  which  might  lead 
to  such  extreme  consequences,  can  be  right,  or  can  be  law- 
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luUy  authorized  by  two  thirds  or  any  other  majority  of 
stockholders  in  a  corporation,  against  the  express  dissent 
of  ^y  number  of  stockholders  who  may  be  unwilling  to 
have  their  property  thus  appropriated. 
.  What  would  be  thought  of  a  law  which  should,  in  terms, 
compel  A.  to  subscribe  for  stock  in  this  Canada  Road,  and 
pay  for  it^  provided  oidy  that  his  neighbors  B.  and  C. 
should  first  consent  to  it?  Its  absurdity  and  injustice 
would  be  so  glaring  that  nobody  would  justify  it. 

If  A.,  B.  and  C.  are  copartners  in  mercantile  business  in 
^ew-York,  what  would  be  thought  of  the  firm  diverting  its 
funds  to  a  rail-road  speculation  in  Canada,  while  only  two 
of  the  partners  consented,  although  the  third  should  object  ? 
Lawyers  would  say  that  this  would  amount  to  a  violation  of 
the  contract  of  partnership,  and  such  a  departure  from  its 
original  object  as  would  make  it  the  duty  of  a  court  of 
(equity  to  interfere  by  injunction  and  prevent  it. 

Can  it  make  any  difiS^e^ice  that  the  copartners  in  a  rail- 
road corporation  are  more  numerous  ?  Are  the  rights  of 
iodividuaL  stockholders  thereby  entirely  lost  "i  It  is  believed 
not.  If  they  are,  rail-road  investments,  instead  of  being  as 
now,  among  the  most  safe  and  desirable,  will  soon  come 
to  be  the  least  so. 

The  Utica  and  Schenectady  Kail-Boad  Company  was 
incorporated  for  the  purpose  of  building  a  road  from  Sche- 
fieetady  to  Utica.  For  the  purpose  of  building,  equipping 
«»4  operating,  that  road,''  the,  stock)iolders  contribute.th^ 
money.  By  what  process  of  reasoning  can  it  be  shown  that 
imy  psfft  of  tha  funds  of/  thiM;  ccan|iiaijg  be  invested 
in  a  rail-road  in  Canada? 

Many  0toe]di<^d^  in  the  line  of  roads  from  Albany  to 
£aJSy  o,  believe  the  Canada  Road,  if  made,  would  prove  an 
"tli^ffHlure,  and  that  an  investment  in  it  would  be  a  total 
loBS.^  while  others  profess  to  believe  it  would  be  a  paying 
stock.  If  those  who  afge  this  subscription  believe  that  it 
•wiii  Im  a  good.kiwtmi»t,]4Bt.theiA^ub^ 
If  they  have  faith  enough  in  its  productiveness  to  risk  their 
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own  money  in  its  construction,  there  is  no  need  of  involving 
tlie  rail-road  incorporations  of  the  state  in  this  foreign 
speculation.   If  they  have  no  such  faith,  why  should  they 
seek  to  compel  unwilling  stockholders  into  this  enterprise  i 
Those  who  favor  this  subscription,  claim  that  the  con- 
struction of  the  Canada  road  would  prevent  the  Western 
travel  from  coming  round  the  South  shore  of  Lake  Erie  to 
Dunkirk  and  Buffalo ;  that  it  would  take  it  across  Canada 
to  Niagara  Falls,  and  thence  over  the  Rochester  and 
Albany  lines  of  road  to  Albany  and  New-York.   If  this 
supposition  is  correct,  their  efforts  tend  directly  to  build  up 
in  Canada  an  interest  confessedly  hostile  to  the  long  lines 
of  internal  improvements  commencing  at  the  far  West, 
and  which,  skirting  the  southern  shore  of  Lake  Erie,  con- 
nect at  Dunkirk  and  Buffalo  with  the  avenues  leading 
to  New-York  and  the  Eastern  States.   Buffalo  would  thus 
be  thrown  into  a  position  of  inevitable  hostility  to  the 
Albany  line  of  roads,  and  would  probably  divert  from  that 
route  and  throw  upon  the  New-York  and  Erie  Road  a 
larger  amount  of  travel  than  the  Canada  road  would  bring. 

These  are  a  few  of  the  considerations  which  will  suggest 
themselves  to  those  who  are  interested  in  this  question. 
Many  others  might  be  presented,  but  it  is  unnecessary. 

It  is  an  old  adage,  that  "it  is  best  to  let  well  enough 
alone."  The  roads  between  Albany  and  Buffalo  are  now 
doing  "  well  enough."  Their  stockholders  9are  satisfied  with 
their  dividends.  If  they  have  surplus  earnings  beyond 
their  dividends,  most  of  them  have  existing  debts ;  some  to 
large  amounts,  to  which  they  can  apply  them.  The  Direct- 
ors of  the  rail-road  companies  of  this  state  were  d^osfm 
to  manage  the  property  of  the  stockholders  already  invested 
in  their  respective  roads ;  not  to  look  up  new  investments 
for  them.  It  is  to  be  hoped  they  ccMisult  their  stock- 
holders fully,  carefully  and  frankly,  and  get  from  them  a 
very  decided  and  preponderating  expression in^fevor  of  this 
project,  before  they  attempt  to  commit  their  respective 
companies  to  a  policy  to  which  it  is  weAl  known  that  v«y 
many  of  the  individual  stockholders  are  hostile.  G. 


COMPULSORY  SUBSCRIPTIONS  TO  THE  CANADA 

RAIL-ROAD. 


Statements  have  recently  appeared  in  the  newspapers  to 
the  effect  that  several  of  the  rail-road  companies  between 
Albany  and  Buffalo  have  subscribed  to  the  stock  of  the 
(M^posed  road  through  Canada,  called  the  Great  Western 
Road.  This  statement  is  not  wholly  correct.  It  is  believed 
that  as  yet,  none  of  the  roads  have  subscribed." 

The  Utica  and  Schenectady  Road,  under  the  Presidency 
of  Mr.  Erastus  Coming,  voted  to  subscribe  $200,000,  pro- 
vided the  consent  of  two-thirds  in  amount  of  its  stock- 
holders should  be  obtained.  There  was  a  difference  of 
opinion  in  the  Board  of  Directors,  as  to  the  propriety  of 
making  the  subscription ;  a  portion  of  the  Directors  being 
strongly  opposed  Jto  it,  and  one.of  them  entering  a  formal 
jprotesf  against  the  action  of  the  majority  of  the  Board. 

Ajnong  the  Directors  of  the  Utica  and  Syracuse  Rail- 
Road  Company,  it  is  understood  that  there  is  an  eq^ual  di- 
versity of  opinion  as  to  this  measure ;  and  that  a  nu»ety  at 
least,  if  not  a  majority  of  the  Board,  are  openly  hostile  to  it. 
The  Board  of  Directois  <^  this  Company  have  not  yet  voted 
upon  the  question  of  subscription,  but  circulars  have  been 
authorized  by  a  committee  of  the  Board,  and  have  been 
issued  tQ  .take  the  opinion  of  the  ^tockholdei^s  in  relation 
to  it. 

,  in  t]^  Albany       Scheoecjl^y  Company^  and  in  the 
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Syracuse  and  Rocliester  CompiMiy,  it  is  also  known  that 
there  is  a  difference  of  opinion  upon  this  subject,  among 
Hie  members  of  their  respective  Boards. 

Commencing  with  these  symptoms  of  internal  contro- 
versy among  the  Directors,  the  qnesiaon  is  now  presented 
to  the  stockholders,  and  if  two-thirds  in  amount  of  the  stock- 
holders in  each  road  shall  consent,  it  is  proposed  to  make 
tiie  subscription  in  spite  of  the  wishes  and  remonstrances  of 
the  remaining  one-third. 

This  is  a  most  remarkable  state  of  things,  and  it  suggests 
the  natural  inquiry,  what  is  the  in  view,  which  is 

eonsidered  so  important  as  to  justify  this  attempt  to  array 
one  portion  of  the  stockholders  against  the  other,  and  by 
^&iiUteforw  of  wumbers  to  compel  unwilling  parties  to 
invest  their  funds  in  a  foreign  speculation  ? 

The  prOmee  is,  that  the  «»apletion  of  the  Canada  Eoad 
will  increase  the  business  upon  the  central  line  of  rail-roads 
through  New-York. 

Although  this  result  is  very  seriously  doubted  by  many 
stockholders,  yet,  if  it  is  ccwrect,  it  amoonts  to  this :  that  the 
railrroad  companies  of  this  state  are  to  be  permitted  to  in- 
vest their  funds  in  building  rail-roads  out  of  tkis  state, 
idiei«vw  ttiey  would  form  an  extension  of  their  own  line, 
and  thus,  either  immediately  or  remotely,  tend  to  increase 
their  business.  If  this  priaciple  is  sanctioned,  what  fol- 
lows ?  The  Canada  Eoad  is  more  than  200  miles  distant 
from  the  nearest  point  of  the  XJtica  and  Schenectady  Road, 
which  proposes  to  take  $200,000  of  its  stock.  If  the  Utica 
and  Schenectady  Company  can  take  stock  in  abroad  200 
miles  off;  why  not  in  a  road  2,000  miles  off;  provided  only 
that  it  is  a  part  of  the  same  general  line  ?  If  it  may  invest 
$200,000  in  such  a  road,  why  not  $2,000,000  2  If  it  may  own 
a  part  of  the  stock,  and  thus  build  a  part  of  the  road,  why 
may  it  not  own  the  whole  €tf  the  stocky  and  build  the  entire 
road  2  The  principle  is  the  same ;  and  if  the  Legislature 
authorizes  the  rail-road  companies  of  this  state  to  speculate 
eo  the  funds  of  foreign  companies  at  all,  they  may,  with 


ar 


equal  propriety,  permit  them  to  do  it,  to  any  eilJHit  which 
they  may  deem  their  interests  to  require. 

It  is  proposed  by  these  companies  to  take  $500,000  in 
the  stock  of  the  Canada  Eoad,  and  at  least  one  of  the  com- 
panies has  announced  to  its  stockholders  that  it  can  pa^  its 
proportion  of  the  amount,  ($200,000,)  without  interfering 

with  its  already  large  annual  divid^ds.  If  this  is  so,  this 
$200,000  should  be  divided  among  its  stockholders,  and  then 
let  those  who  desire  to  make  this  investmenjb,  subscribe  ituU- 
vidually,  leaving  the  other  stockholders  to  act  kidepend- 
ently  upon  tbe  subject. 

But  there  is  a  consideration  here,  affecting  parties  other 
than  t^e  stot^okl^  in  the  road. 

At  the  time  of  the  adoption  of  the  present  constitution, 
the  rail-roads  between  Albany  and  Bu£Gftlo,  running  along 
the  IhpLC  of  the  Erie  Canal,  were  chargeable  .with,^^  upon 
property  transported  by  them  during  the  season  of  canal 
navigation.  These  toUs  were  payable  into  the  State  Treas- 
ury, and  formed  a  portion  of  the  revenues  of  the  state, 
which,  by  the  constitution,  were  sacredly  pledged  to  the 
payment  of  the  principal  and  interest  of  the  state  debt.  It 
was  daimed  by  the  companies  that  these  toUs  were  a 
burden  from  which  they  should  be  relieved ;  and  under  the 
p!«SMiie  of  a  zail-road  lobby,  unequalled  in  tke  history  of 
our  state  legislation,  the  passage  of  an  act  was  procured 
last  winter,  relieving  these  companies  from  the  payment  of 
tolls.  This  act  was  one  of  very  questionable  constitution- 
ality ;  and  if  it  shall  appear  that  the  money  thus  withheld 
lirom  the  State  Treasury  is  to  be  expended  in  a  foreign 
state,  in  the  construction  of  a  line  of  rail-road,  forming  a 
link,  in  the  great  chain  of  projected  Canada  roads,  designed 
to  extend  through  the  entire  length  of  Canada  West,  by 
way  of  London,  LDunilton,  Toronto  and  Kingston,  to  the  St. 
Laivrence,  thus  carrying  the  trade  and  travel  of  the  West, 
north  of  Lakes  Erie  fmd  Ontario,  and  entirely  beyond  our 
,§tate,  and  its  works  ,  of  intern^  improvement,  it  is 
ll^h  tinje  for  the  Legislature  to  revise  their  action  and 
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rastore  the  tolls  wbi^  the  law  had  impoied,  «emL  whiok  the 

constitution  has  appropriated.  Blil-road  companies  whose 
earnings  are  so  enGonnoiis  that  they  can  divide  their  10  or  15 
per  cent,  per  annum,  and  still  have  ample  funds  left  to  em- 
bark in  rail-road  speculations  in  foreign  states,  can  hatdly 
eompkiii,  if  thej  are  required  to  pay  into  the  Treasury  of 
the  state,  whose  legislation  created  and  protects  them,  a 
yeaflonalde  tc^  upon  propeH^,  the  traaaportatioii  of  which 
^ey  divert  fi-om  the  public  canals. 

If  these  Oorporaticms,  with  their  inflated  eapitals,  abeady 
increased,  by  extra  dividends,  to  three  and  four  times  their 
originid  amoant,  can  ccmtiBiie  ibeir  large  c^^dmds,  and 
still  afford  the  means  to  embark  so  extensively  in  foreign 
enterprises,  it  is  quite  clear  that  a  line  of  new  and  rival 
roads  &om  Albany  to  Buffalo,  which  can  be  built  for  one- 
half  the  amount  of  the  stocks  of  the  present  companies, 
wmdd  be  a  most  j^odnctive  investment;  and  nothing 
would  conduce  more  surely  to  the  construction  of  such  a 
line  than  a  racoessM  eomhination  of  these  companies  as 
now  proposed,  to  build  up  through  Canada,  a  road  confes- 
sedly hostile  to  the  majority  of  ^fS^^road  ^terest  of  the 

state  of  New-York. 

The  projected  Canada  Eoad,  it  is  estimated,  (by  these 
who  nrge  this  subscription,)  can  be  built  for  about 
$6,000,000.  The  means  are  proposed  to  be  procared  as 
IfdlowB: 

1.  Stock  taken  in  Canada  by  Municipal  Corpo-  , 

rations,    .......  $560,000 

2.  Stock  taken  by  Individuals,        .      .      .  240,000 

3.  Stock  yet  to  be  procured,     ....  60,000 

4.  Stock  to  be  taken  by  Contractors,       .      .  800,000 

5.  Stock  subscriptions  to  be  obtained  in  the  Uni- 

ted States,      .      .      ..     .      .      •  1,000,000 

2,650,000 

6.  A  ddi  to  be  contracted  by  the  Road,  .      .  S,*650,000 

$5,300^00 


o  Heie,  then,  it  appeara  that  the.stoek.  is  alL  to  Ibe  taken 

-with  the  existing  incumbrance  of  a  debt  of  equal  amount. 

The  histerf  of  Baa»ioBds  showa  that  *e8timatfls  of  cest 
when  put  forth  with  a  view  to  obtain  subscriptions,  are 
very  nnr^iable;  It  is  safer  to  rely  upon  aseertnned 
than  upon  any  conjecture  of  Engineers  or  Committees. 

It  is  said  that  the  general of  the  cowntry  in  Canada 
is  much  like  that  in  Michigan.  We  .wiU  assume,  therefore, 
that  this  Canada  Eoad  may  be  built  and  equipped  for  the 
same  cost  as  the  Mich^^'  Central  Soad^  whieh'  is.uthe 
same  length,  228  miles.  Assume,  also,  that  this  cost  is 
represented  in  the  same  way  by 

:  $2,638,000  Capital  stock. 

$4,000,000  Debt. 


$6,638,000. 

Assnme,  also,  that  the  annual  cost  for  operating  the  road 

(including  interest)  is  equal  to  that  on  the  Michigan  Cen- 
tral Eoad  for  the  year  ending  1st  June,  1851,  being  accord- 
ing to  their  official  report,  $678,300.  .  . 

Now  it  is  perfectly  well  nndeistood,  that  the  proposed 
Canada  Bead,  for  most  of  its  distance,  passes  through  a 
country  which  is  thinly  settled,  and  therefore  affords  but 
very  little  local  business,  while  the  ^^Qchigan  Central  £ail- 
Boad  traverses  a  country  dotted  with  thriving  towns  and 
villages,  affording  a  large  and  increasing  local  traffic.  Per- 
sons well  qualified  to  judge,  believe  that  the  local  business 
upon  tibe  ^nada  Boad  wonld  pay  but  a  very  small  fraction 
of  its  expenses ;  but  to  put  it  upon  the  most  favorable  foot- 
ing, suppose  that  its  local  business  shall  be  equal  to  one- 
haif  of  that  of  the  Michigan  Central  Eoad. 

Now,  as  to  its  through  htsmess.  The  through  business 
of  the  Michigan  Central  Eoad  for  the  lafit  year,  was  derived 
fKQ^  a,  line  which,  (for  through  business,)  had  a  perfect 
monopoly.  After  this  year,  that  business  will  be  divided 
ij^  jKh^t,  pcopprtipn  does  not  concern  tiiis  question)  wiU^ 
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the  Michigan  Southern,  and  Iii  ortfaem  Indiana  Eoads.  As 
&e  Canada  Eoad  must  compete  with  the  line  of  roads 
aioxmd  the  south  shore  of  Lake  Erie,  and  also,  for  most  of 
the  year,  with  the  Lake  itself;  and  upon  passengers  and 
freight  must  he  subjected  to  Custom  House  regulations  and 
charges,  it  cannot  be  claimed  that  its  through  business 
would  exceed  on&-half  the  through  bosiiiiess  of  the  Michi- 
gan Central  road  for  the  last  year. 

ABsnming  these  data  as  etxnent,  we  state  the  eaniings 
and  expenses  of  the  Canada  Boad  as  follows : — 

]Oeli.GeBtodB(Md,]f«areD^nglatJime,lS51.  Ine<»M,  Canada  Boad. 

Local  business,  .  .  $656,830  $328,415 
Through  business,    .      .  ai0,d74  155,187 


$967,104  $483,602 
ATiniin.1  operating  expenses  (including  in- 
terest,)   678,300 


AimuaL  deficiency,     .      .  .$194,698 

Or  if  it  is  alleged  that  this  is  an  unfair  way  of  stating 

Uie  matter,  put  it  in  this  fonn : 

Amraal  inocme  as  above,     .      .      .  .$483,600 
Opmting  expenses,  (exclusive  of  interest,)  40 
percent,  .   173,600 


$310,000 

Interest  upon  $4,000,000  of  debt,  at  6  per  cent.,  240,000 


Ket  income,      ....  $70,000 
About  3  per  cent,  upon  the  capital  stock. 

When  it  is  remembered  that  tlie  New-York  and  Eiie 

Koad,  originally  estimated  at  $10,000,000,  has  cost 
$24,000,000 ;  that  the  Hudson  Bail-Koad,  originally  esti- 
mated at  $6,000,000,  has  cost  $9,000,000,  and  is  still  in- 
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completed;  and  that  other . similai*  works  have,  in  their 
cost,  shown  similar  variaticn*  from  the  original  estimate, 
it  will  readily  be  believed  that  this  Canada  Boad,  which 
now  owns  up  to  a  cost  of  $6,000,000,  will,  in  the  end,  cost 
nearw  $10,000,000 ;  and  if  so,  far  fi*om  paying  fair  divi- 
dends upon  its  stock,  its  earnings  will  be  insufficient  to  pay 
its  operating  expenses  and  interest  upon  its  debt.  It  fol- 
lows that  large  sums  must  be  advanced  by  the  stockholders 
to  make  up  the  defieiency. 

And  wJien  it  cornea  to  making  up  these  large  dejieiencies 
cmd  ccm^ying  on  the  road^  wrespectim  of  coet  or  profits, 
tkm  thfi  JVew-  York  roads  wiU  see  why  it  is  that  they  are 
so  important  as  stockholders:  for  being  wealthy  corpora- 
tions, the  most  responsible,  if  not  the  only  responsible  stock- 
holders, they  will  be  compelled,  in  sheer  self-defence,  and 
lo  protect  the  investm^t  already  made,  to  advance  the  en- 
tire deficiency.  In  short,  they  are  needed  to  "  foot  the  bills." 
Thus  thdr  faidf  milium  investment  may,  in  the  end,  b«Qome 
two  or  three  millions ;  and  the  property  which  confiding 
stockholders  have  intrusted  to  th^  agents  to  be  invested 
in  the  favorite  line  between  Albany  and  Buffalo,  may,  be- 
fore they  are  aware  of  it,  be  scattered  broad-east,  in  this 
reckless  and  improvident  expenditure  in  Canada. 

Let  this  rash  and  reckless  trifling  with  the  property  of 
other  people  be  stopped.  Give  to  fdl  those  who  desire  to 
invest  their  own  individual  funds  in  this  Canada  project,  the 
most  ample  liberty  to  do  so ;  but  prevent  them  from  com- 
pelling others,  against  their  wishes,  into  the  speculation ! 

The  truth  is,  this  whole  project  was  conceived  by,  and  is 
now  attempted  to  be  forced  through,  to  promote  the  supposed 
interests  of  the  Michigan  Central  Bail-Boad  Company.  Its 
most  active  supporters  and  advocates  are  the  directors,  offi- 
cers and  stockholders  of  that  corporation.  The  "rep<»t 
upon  the  merits  of  the  Great  Western  Bul-Eoad  in  Canada 
West,  ly  a  Committee  of  its  American  friends, was  signed 
by  Jv  M.  Forbes,  Fre^dent  of  the  Miidi^^  Central  Bail^ 
Boad  Company,  J.  W.  Brooks,  &ip«rintendent,  Engineer 
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and  Director  of  that  Company,  Erastus  Coming,  Director 
in  that  Company,  and  Henry  Ledyard  and  Henry  N. 
Walker,  both  residents  of  Detroit,  and  well  known  parUzans 
of  that  Company.  What  New-York  interest,  pray,  is  re- 
presented in  that  Committee  ?  It  is  a  Boston  interest— a 
Michigan  interest — in  short,  the  Michigan  Central  Kail- 
Boad  interest,  which  constitutes  the  Committee,  and  speaks 

through  it. 

We  are  not  left  to  conjecture  on  this  subject.  The  Mi- 
chigan Central  Eail-Eoad  Company,  in  their  ,  last  o£^cial  re- 
port, in  June  last,  say : 

But  what  we  consider  most  important,  is  the  opportunity 
now  offered  of  securing  the  immediate  completion  of  the 
Great  Western  Bail-Boad  &om  Niagara  Falls  to  Detroit 
We  endeavored  to  obtain  leave  from  the  Michigan  Legisla- 
ture to  assist  this  road  by  a  subscription  to  its  stock,  but 
were  defeated,  notwithstanding  the  great  interest  which  the 
people  of  the  state  had  in  our  success,  by  the  proTision  in 
the  constitution  requiring  a  vote  of  two-thirds  of  the  Legis- 
lature for  the  passage  of  such  an  act. 

We  have,  nevertheless,  placed  ourselves  in  communica- 
tion with  the  Great  Western  Company,  who  are  ready  to 
do  all  we  can  reasonably  ask  to  meet  our  views,  and  we 
loould  now  most  earnestly  call  upon  you  to  subscribe  indi- 
vidually to  the  stodc  of  that  Company.  The  citizens  of 
Detroit  will  undoubtedly  do  their  share ;  the  New- York 
Bail-Eoad  Companies  are  authorized  by  law  to  subscribe, 
and  those  in  line  with  us,  we  have  every  reason  to  beKeve, 
will  do  so.  And  to  secure  the  immediate  completion  of 
228  miles  of  road,  which  will  make  our  route  decidedly  the 
best  between  New-York  and  New-England  and  the  Great 
West,  these  united  interests  have  only  to  provide  for  one- 
fifth  of  the  cost  of  the  Canada  Road." 

It  is  to  assist  in  the  consnmmatioii  of  this  scheme,  to  se- 
cure the  immediate  completion  of  228  miles  of  a  road  which 
will  make  &wr  (the  Michigan  Central)  route  decidedly 
the  best  between  New-York  and  New-England  and  the 
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Great  West,"  to  build  this  road  for  the  Great  Western 
Company,  with  whom  we  (the  Michigan  Central  Company) 
^  placed  ourselves  in  coumiunication,"  and  who  are  ready 
to  do  all  we  can  reasonably  ask  to  meet  our  views^'^  (the 
views  of  the  Michigan  Central  Company ;)  it  is  for  such  ob- 
jects  and  purposes  that  the  stockholders  in  the  New- York 
roads  are  to  be  solicited,  cajoled,  and  if  need  be,  oomjpeUed^ 
by  a  vote  of  two-thirds  of  their  associate  stockholders,  to 
subscribe  to  the  stock  of  this  Canada  Eoad  1 

It  remains  to  be  seen  whether  two-thirds  of  the  stock- 
holders in  the  respective  roads  will  consent  to  this  subscrip- 
tion ;  and  if  so,  whether  the  various  Boards  of  Directors 
will  attempt  to  coerce  the  remaining  one-third,  into  an  in- 
vestment opposed  to  their  judgment  and  their  interests. 
Should  this  prove  to  be  the  case,  the  minority  will  be  com- 
pelled to  resort  to  the  Legislature  and  the  Courts,  to  deter- 
mine how  far  their  right  to  their  own  property  is  protected 
by  the  law,  and  to  test  the  question  whether  the  investment 
which  they  made  and  desire  to  retain  within  the  limits  and 
protection  of  the  state,  can  be  taken  from  them  against 
their  will,  and,  to  answer  the  purpose  of  interested  specula- 
ton,  be  transferred  to  a  foreign  jurisdiction. 


A  STOCIOIOLDEB. 
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